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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action No. 6904 

Joseph F. Callahan. Plaintiff, 


v. 

United States of America, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint 

Filed May 7 1940 

In the District Court of the United States for the 
District of Columbia 

Civil Action File No. 6904 

Joseph F. Callahan, 701 Union Trust Building, Washing¬ 
ton, D. C., Plaintiff. 


v. 

United States of America, Defendant. 

1. This is a suit by a subordinate employee in the United 
States Customs Service for compensation for overtime ser¬ 
vices, brought against the United States pursuant to the 
provisions of Title 28, section 41(20), United States Code, 
as amended, commonly known as the Tucker Act. 

2. Plaintiff Joseph F. Callahan is a citizen of the United 
States. He is and has been for some years regularly em- 
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ployed as a clerk in tlie United States Customs Service at 
the Port of New York. As such he is not an officer of the 
United States but is an unbonded subordinate employee, 
within Article 1333 of the Customs Regulations of 1937, 
under the supervision and control of a deputy collector, who 
in turn is under the supervision and control of the Collector 
of Customs for the District of New York. His duties are 
entirely ministerial, and his position is not one involving the 
exercise of any discretion conferred upon the collector of 
customs. 

3. Section 5 of the Act of February 13, 1911, ch. 46, sec¬ 
tion 5, 36 Stat. 901, as amended bv the Act of Februarv 7, 
1920, ch. 61, 41 Stat. 402, 19 U. S. C. Sec. 267, pro¬ 
vides : 

2 “The Secretary of the Treasury shall fix a reason¬ 

able rate of extra compensation for overtime services 
of inspectors, storekeepers, weighers, and other customs of¬ 
ficers and employees who may be required to remain on duty 
between the hours of five o’clock postmeridian and eight 
o’clock antemeridian, or on Sundays or holidays, to per¬ 
form services in connection with the lading or unlading of 
cargo, or the lading of cargo or merchandise for transpor¬ 
tation in bond or for exportation in bond or for exporta¬ 
tion with benefit of drawback, or in connection with the re¬ 
ceiving or delivery of cargo on or from the wharf, or in con¬ 
nection with the unlading, receiving, or examination of pas¬ 
sengers’ baggage, such rates to be fixed on the basis of one- 
half day’s additional pay for each two hours or fraction 
thereof of at least one hour that the overtime extends be¬ 
yond five o’clock postmeridian (but not to exceed two and 
one-half days’ pay for the full period from five o’clock post¬ 
meridian to eight o’clock antemeridian), and two additional 
days’ pay for Sunday or holiday duty. The said extra com¬ 
pensation shall be paid by the master, owner, agent, or con¬ 
signee of such vessel or other conveyance whenever such 
special license or permit for immediate lading or unlading 
or for lading or unlading at night or on Sundays or holidays 
shall be granted to the collector of customs, who shall pay 
the same to the several customs officers and employees en¬ 
titled thereto according to the rates fixed therefor bv the 
Secretary of the Treasury. Such extra compensation shall 
be paid if such officers or employees have been ordered to 
report for duty and have so reported, whether the actual lad- 
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ing, unlading, receiving, delivery, or examination takes place 
or not. In those ports where customary working hours are 
other than those hereinabove mentioned, the collector of 
customs is vested with authority to regulate the hours of 
customs employees so as to agree with prevailing working- 
hours in said ports, but nothing contained in this section 
shall be construed in any manner to affect or alter the length 
of a working day for customs employees or the overtime pay 
herein fixed.” 

4. From February 7, 1920, continuously until August 4, 
1938, the Secretarv of the Treasure fixed the rate of over- 
time compensation of customs employees upon the basis of 
a regular day’s pay as provided in the above statute. In a 
letter of October 23, 1936, to Earl J. Davis, representing 
Detroit Lodge No. 176 of the American Federation of Gov¬ 
ernment Employees, in connection with a complaint on the 
interpretation of the statute, the Treasury Department, 
through Stephen B. Gibbons, Assistant Secretary, stated 
that: 

“Under the overtime act it is mandatory upon the Secre¬ 
tary to fix a reasonable rate of extra compensation. The 
Secretary has no discretion insofar as the amount of extra 
compensation earned is concerned as the Act prescribes the 
formula for computing this when overtime services are ren¬ 
dered. The Secretary’s discretion is limited to a determina¬ 
tion of the circumstances under which extra compensation, 
as authorized by the act, is reasonable. There is no 
3 authority of law or regulation for charging private 
interests extra compensation for services which are 
rendered during an employee’s regular tour of duty.” 

5. On August 4, 1938, Henry Morgenthau, Jr., Secretary 
of the Treasury, through Wayne C. Taylor, then Acting Sec¬ 
retary, approved Treasury Decision 49,669, amending Ar¬ 
ticle 1244 of the Customs Regulations by inserting the fol¬ 
lowing new sub-paragraph: 

“(a) The daily rate of extra compensation for overtime 
services of customs officers and employees is fixed at the 
gross daily rate of regular compensation payable by the 
customs service to a customs officer or employee except when 
such gross daily rate of regular compensation is less than 
$5 or more than $8, then the daily rate of extra compensa¬ 
tion is fixed at a minimum of $5 or a maximum of $8, as the 
case may be.” 
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6. The regular compensation of plaintiff is, and has been 
since August 1, 1936, fixed at the sum of $9.72 per day. 

7. On January 3,1940, the United Fruit Company, a New 
Jersey corporation owning and operating steamships in for¬ 
eign commerce, through its attorney in fact, Arthur 0’Leery, 
made application on Customs Form 3853-A to Harry M. 
Durning, Collector of Customs for the District of New York, 
for a permit to unlade merchandise or baggage from its 
vessel, the steamship Jamaica, at Pier 7, North River, New 
York City, on Sunday, January 7,1940, between the hours of 

5 p. m. and S a. m., requested the services of customs officers 
and employees in connection with the unlading of said ves¬ 
sel, and filed a bond in the sum of $50,000, pursuant to the 
provisions of Sections 44S(a) and 450-452 of the Tariff Act 
of 1930, as amended, 46 Stat. 715,52 Stat. 1082,19 U. S. Code 

1448(a), 1450-1452, and the Customs Regulations of 1937, 
Art. 112. A pliotostatic copy of this application and the per¬ 
mit granted thereon is attached hereto as Exhibit A and is 
hereby made a part hereof. 

8. On January 3, 1940, the said application was granted 

by Harry M. Durning, Collector, by F. Gallozzi, Dep- 
4 uty Collector, and Permit No. 9525 duly issued. See 
Exhibit A, attached hereto. 

9. Pursuant to said permit the said United Fruit Com¬ 
pany caused its said vessel, the steamship Jamaica, to be 
berthed and unladen at Pier 7, North River, New York City, 
between the hours of 5 p. m. and 6.20 p. m. on Sunday, Jan¬ 
uary 7,1940. 

10. Plaintiff was duly and properly assigned to duty in 
connection with the said unlading of the steamship Jamaica 
on January 7, 1940. 

11. Pursuant to said assignment, plaintiff reported for 
duty at said Pier 7, North River, at 5 p. m. on January 7, 
1940, and was actively engaged in his duties as a clerk in 
connection with the unlading of the said steamship Jamaica 
from that hour until 6.20 p. m., when the unlading was com¬ 
pleted and he went off duty. 

12. After completion of said duty, plaintiff properly 
filled out and signed a pay voucher (Customs Form 4961-A) 
for one hour and twenty minutes of overtime service ren¬ 
dered in connection with the unlading of said steamship 
Jamaica on January 7, 1940, said voucher calling for pay- 
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ment of extra compensation in the amount of $4.86, calcu¬ 
lated on a regular rate of pay of $9.72 a day. 

13. On the same day, January 7, 1940, plaintiff signed a 
“statement of services rendered” (Customs Form 3853-B) 
stating that on that date he performed one hour and twenty 
minutes of overtime service for which he was entitled to 
$4.86 calculated on a rate of pay of $9.72 a day. 

14. At some time between January 7, 1940 and February 
13, 1940, the said Harry M. Durning, Collector, personally 
or through one of his agents or assistants, caused the 
voucher referred to in Paragraph 12 and the “statement of 

services rendered” referred to in Paragraph 13 to be 
5 amended bv interlineation, without the knowledge or 
consent of the said plaintiff, to provide for extra 
compensation of only $4.00, calculated on a rate of pay of 
$8.00 a day. A photostatic copy of the voucher, showing 
this amendment, is attached hereto as Exhibit B and is 
hereby made a part hereof. A photostatic copy of the 
“statement of services rendered”, as amended, is attached 
hereto as Exhibit C and is hereby made a part hereof. 

15. On February 13, 1939, the said Harry M. Durning, 
Collector, acting by and through his agent and assistant, 
Don Iler, Regional Disbursing Officer, tendered plaintiff 
Joseph F. Callahan a check, drawn on the Treasurer of the 
United States in favor of said Joseph F. Callahan as jiayee, 
which included the sum of $4.00 as full extra compensation 
for the overtime services rendered on January 7, 1940, in 
connection with the aforementioned unlading of the steam¬ 
ship Jamaica on that date. 

16. On the next day, February 14, 1940, plaintiff rejected 
this check and returned it to the said Regional Disbursing 
Officer accompanied by a letter, a copy of which is annexed 
to this complaint as Exhibit D and is hereby made a part 
hereof. 

17. On the same day, February 14, 1940, plaintiff de¬ 
manded of said Harry M. Durning, Collector, the sum of 
$4.86 as his lawful compensation for said overtime services. 
A copy of this letter is annexed to this complaint as Exhibit 
E and is hereby made a part hereof. 

18. On the same day, plaintiff by letter to Henry Morgen- 
thau, Jr., Secretary of the Treasury, demanded that he 
rescind T. D. 49,669, purporting to amend Article 1244 of 
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the Customs Regulations of 1937 fixing the rate of extra 
compensation for overtime services of plaintiff and other 
customs employees, and fix the rate in accordance 

6 with the Act of February 13, 1911, ch. 46, section 5, 
36 Stat. 901, as amended bv the Act of February 7, 

1920, ch. 61, 41 Stat. 402, 19 U. s! Code Sec. 267. He also 
demanded that the said Henry Morgenthau, Jr., Secretary 
of the Treasury, order and direct Harry M. Durning, Col¬ 
lector of Customs for the District of New York, to pay over 
to him the sum of $4.86 as extra compensation for the over¬ 
time services performed in connection with the unlading of 
the steamship Jamaica on January 7, 1940. A copy of this 
letter is annexed to this complaint as Exhibit F and is 
hereby made a part hereof. 

19. On February 16, 1940 the said Harry M. Durning, 
Collector, through G. W. O’Keefe, Assistant Collector, 
caused to be delivered to plaintiff a letter stating that the 
said Collector of Customs refused to comply with the de¬ 
mand for overtime compensation of $4.S6, and renewing the 
tender of $4.00 as full payment for the overtime in ques¬ 
tion. A copy of this letter is annexed to this complaint as 
Exhibit G and is hereby made a part hereof. Plaintiff did 
not and has never since accepted this tender, but asserts 
and at all times has asserted and urged that he is entitled to 
the full amount claimed, $4.86. 

20. On February 29, 1939, plaintiff was sent a letter 
signed bv Herbert E. Gaston, Acting Secretarv of the 
Treasury of the United States, stating that the Secretary 
refused to comply with plaintiff’s demand of February 14. 
This letter is annexed to this complaint as Exhibit H and is 
hereby made a part hereof. 

21. In purporting to fix the rate of extra compensation 
for overtime services of customs officers and employees by 
the regulation promulgated on August 4, 1938, as Treasury 
Decision 49,669, the said Henry Morgenthau, Jr., through 
Wayne C. Taylor, then Acting Secretary of the Treasury, 

exceeded the authority conferred on him by the Act 

7 of February 13, 1911, ch. 46, section 5, 36 Stat. 901, 
as amended by the Act of February 7, 1920, ch. 61, 

41 Stat. 402, 19 U. S. Code Sec. 267, and this regulation is 
null, void, and of no effect. 

22. Plaintiff is entitled under the Act of February 13, 
1911, ch. 46, section 5, as amended by the Act of February 
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7, 1920, ch. 61, to the sum of $4.86 as extra compensation 
for overtime services rendered by him in connection with 
the unlading of the steamship Jamaica on January 7, 1940, 
and this amount is a liability of the United States imme¬ 
diately owing and payable to plaintiff. 

Wherefore, plaintiff prays that this Court enter judg¬ 
ment against the United States in favor of plaintiff Joseph 
F. Callahan for the sum of $4.86, and for such other and 
further relief as to the Court may seem proper. 

DEAN G. ACHESON 
W. GRAHAM CLAYTOR, JR. 
CHARLES A. HORSKY 

Attorneys for Plaintiff 

Verification 

Joseph F. Callahan, being duly sworn, deposes and says 
that he is the plaintiff named in the foregoing complaint, 
that he has read the same, and that he verily believes the 
facts therein stated to be true. 

JOSEPH F. CALLAHAN 

Subscribed and sworn to before me this 20th dav of 
April, 1940. 

LESTER LEVEY 

(Seal) Notary Public, Kings Co. N. Y. 

Commission expires March 30, 1942 
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Exhibit D 


Filed May 7 1940 

February 14, 1940 

Don Her, Esq. 

Regional Disbursing Officer 
Port of New York 
U. S. Customs House 
New York, New York 

Dear Sir: 

I received from your office yesterday a check drawn by 
the United States in my favor which includes the sum of 
$4.00, tendered to me as full compensation for overtime ser¬ 
vices rendered bv me as Entrv Clerk in connection with the 
unlading on Sunday, January 7, 1940, between the hours 
of 5 p.m. and 6.20 p.m., of the steamship Jamaica, owned 
and operated by the United Fruit Company, pursuant to 
Permit No. 9525. 

I hereby refuse the tender of $4.00 as compensation for 
said overtime services and formally request the payment of 
the $4.S6 to which I am entitled by law, for the reasons more 
fully set forth in my letters of this date to the Honorable 
Harry M. Durning and the Honorable Henry Morgenthau, 
Jr., copies of which I enclose. I am returning herewith the 
check which you sent me. 

Respectfully, 

Entry Clerk 

U. S. Customs Service 

Port of New York 

13 Exhibit E 


Filed May 7 1940 


Hon. Harry M. Durning 
Collector of Customs 
District of New York 
New York, New York 


February 14,1940 


Dear Sir: 


Acting on your behalf Mr. Don Her, Regional Disbursing 
Officer for the port of New York, yesterday tendered to me 
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a check which includes $4.00 as full compensation for one 
hour and twenty minutes of overtime services rendered by 
me as Entry Clerk at the Port of New York in connection 
with the unlading on Sunday, January 7, 1940, between the 
hours of 5 p. m. and 6.20 p. m. of the steamship Jamaica, 
owned and operated by the United Fruit Company, pursu¬ 
ant to Permit No. 9525. 

Under the provisions of the Act of Congress of Febru¬ 
ary 13, 1911, eh. 46, section 5, as amended, 19 U. S. Code 
Sec. 267, the extra compensation for overtime services ren¬ 
dered by deputy collectors is required to be fixed 

“on the basis of one half day’s additional pay for each two 
hours or fraction thereof at least one hour that the overtime 
extends beyond five o’clock postmeridian (but not to exceed 
two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian) . . 

My regular daily pay is, and has been since August 1, 

1936, fixed at $9.72 per day. Under the above-quoted stat¬ 
ute, I am therefore entitled to the sum of $4.S6 for the one 
hour and twenty minutes of overtime services rendered in 
connection with the unlading of the steamship Jamaica on 
January 7, 1940, as stated in the voucher (customs form 
4961) and statement (customs form 3853-B) signed by me 
on that date. 

I hereby refuse the tender of $4.00 as compensa- 
14 tion for said overtime services, and am returning the 
check today directly to Mr. Her together with a let¬ 
ter, a copy of which is enclosed. I also respectfully request 
the payment of the $4.86 to which I am entitled under the 
statute, said amount to be paid out of funds of the United 
States appropriated for “Collecting the Revenue from Cus¬ 
toms” as provided in Article 1246, Customs Regulations of 

1937. If you have not yet collected this amount from the 

United Fruit Company, I request that you do so at once, by 

suit in vour name for mv use and benefit if necessarv. 

• • • 

Respectfully, 

Entry Clerk 

IT. S. Customs Service 

Port of New York 
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15 Exhibit F 

Filed May 7 1940 

February 14,1940 

Hon. Henry Morgenthau, Jr. 

Secretary of the Treasury 
Washington, D. C. 

Dear Mr. Secretary: 

Acting on your behalf Mr. Don Iler, Regional Disbursing 
Officer for the Port of New York, today tendered to me $4.00 
as full compensation for one hour and twenty minutes of 
overtime services rendered by me as Entry Clerk at the 
Port of New York in connection with the unlading on Sun¬ 
day, January 7, 1940, between the hours of 5 p.m. and 6.20 
p.m., of the steamship Jamaica, owned and operated by the 
United Fruit Company, pursuant to Permit No. 9525. 

Under the provisions of the Act of Congress of February 
13, 1911, ch. 46, section 5, as amended, 19 U. S. Code Sec. 
267, you are required to fix the extra compensation for over¬ 
time services rendered by deputy collectors 

“on the basis of one-half day’s additional pay for each two 
hours or fraction thereof at least one hour that the overtime 
extends beyond five o’clock postmeridian (but not to exceed 
two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian) ...” 

On August 4,1938, Wayne C. Taylor, Acting Secretary of 
the Treasury, on your behalf promulgated T. D. 49,669, pur¬ 
porting to fix the rate of compensation upon a different 
basis: 

“The daily rate of extra compensation for overtime ser¬ 
vices of customs officers and employees is fixed at the gross 
daily rate of regular compensation payable by the customs 
service to a customs officer or employee except when such 
gross daily rate of regular compensation is less than $5 or 
more than $S, then the daily rate of extra compensation is 
fixed at a minimum of $5 or a maximum of $8, as the case 
may be.” 

My regular daily pay is, and has been since Aulgust 1, 
1936, fixed at $9.72 per day. I am informed and believe 
that the above-quoted Treasury Decision is invalid, and 
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16 that it should be disregarded in calculating niv over¬ 
time pay. I therefore believe that under the statute I 

am entitled to the sum of $4.86 for the one hour and twenty 
minutes of overtime services rendered in connection with 
the unlading of the steamship Jamaica on January 7, 1940, 
and I have for this reason refused to accept the check ten¬ 
dered to me by Mr. Her. Copies of my letters to Mr. Iler 
and to Hon. Harry M. Durning, Collector of Customs for 
the District of New York, are enclosed. 

I hereby formally request, therefore, that you rescind 
T. D. 49,669 and fix the rate of overtime compensation of 
customs employees as provided in the statute. I further re¬ 
spectfully request that you order and direct the Collector 
of Customs for the District of New York, Hon. Harry M. 
Durning, to pay over to me the sum of $4.86 to which I am 
entitled for the overtime services mentioned above, or to 
take such steps as may be necessary to collect this amount 
from the United Fruit Company for my use and benefit, as 
provided in the statute. 

Respectfully, 

Entry Clerk 

U. S. Customs Service 

Port of New York 

17 Exhibit G 

Filed May 7 1940 

In Reply Refer To: 
BMA :LM 

Treasury Department 
United States Customs Service 
New York, N. Y. 

February 16, 1940 

Mr. Joseph F. Callahan, 

Entry Clerk, 

Room 141, Baggage Bureau, 

Custom House, 

New York, N. Y. 

Sir: 

Receipt is acknowledged of your communication, dated 
February 14, 1940, addressed to Harry M. Durning, Col- 
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lector of Customs, in connection with a tender in the sum of 
$4.00 made to you by Mr. Don Her, Regional Disbursing 
Officer for the Port of New York as full compensation for 
one hour and twenty minutes of overtime services rendered 
in connection with the unlading on Sunday, January 7, 1940 
between the hours of 5 P. M. and 6:20 P. M. of the SS Ja¬ 
maica. 

Receipt is also acknowledged of your letter, dated Febru¬ 
ary 14,1940, addressed to Don Iler, Esq., Regional Disburs¬ 
ing Officer for the Port of New York in connection with the 
same matter. 

It is noted that in both of the above-mentioned letters you 
have refused the said tender of $4.00 and have requested 
that payment of $4.86 be made to you. 

Please be advised that this office refuses to comply with 
your request for payment of the sum of $4.86. However, 
we herewith again tender to you the sum of $4.00 and upon 
receipt of advice from you that this tender wdll be accepted, 
we shall instruct Mr. Iler to again forward the check which 
includes the sum of $4.00 to you. 

Respectfully, 

/s/ G. W. O’KEEFE, 

Assistant Collector. 

18 Exhibit H 

Filed May 7 1940 

The Secretary of the Treasury 
Washington 

Feb 29 1940 

Mr. Joseph F. Callahan, 

Entry Clerk, 

U. S. Custom House 

Sir: 

This will acknowledge receipt of your letter of February 
14, 1940, in which you contend that T. D. 49669, fixing the 
rate of overtime compensation for customs officers and em¬ 
ployees, is contrary to law. 

You request that I rescind T. D. 49669, fix a rate in ac¬ 
cordance with your interpretation of the statute involved, 
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and direct that the collector of customs at the port of New 
York pay to you, or collect for you, the amount to which you 
claim to be entitled for certain overtime services performed 
by you. 

It is believed that the rate fixed by T. D. 49669 is reason¬ 
able and is authorized by the statute pursuant to which it 
was fixed, and, therefore, I must deny your requests. 

Very trulv vours, 

/s/ HERBERT E. GASTON 
Acting Secretary of the Treasury. 

19 Answer 

Filed July 22 1940 
* # # 

First Defense 

The complaint fails to state a claim against the defendant 
upon -which relief can be granted. 

Second Defense 

The plaintiff, Joseph F. Callahan, was on February 1, 
1938, appointed to the position of clerk in the Entry Divi¬ 
sion in the United States Customs Service of the Treasury 
Department. Said appointment became effective on Feb¬ 
ruary 16, 1938. The said appointment was made by the 
Secretary of the Treasury bv virtue of the authority of 
Section 2 of the Act of March 4, 1923, 42 Stat. 1453, as 
amended, 19 U. S. C. 6. Copy of Customs Form 3021 show¬ 
ing the personnel change of plaintiff is attached hereto as 
Exhibit A and is hereby made a part hereof. The record 
card of plaintiff (Civil Service Commission Form 2806) 
showing the record of plaintiff’s employment in the United 
States Customs Service, Treasury Department, is attached 
hereto as Exhibit B and is hereby made a part hereof. In 
view of the above facts, the defendant says that the plaintiff 
is an officer of the United States who seeks by this suit to 
recover fees, salary, or compensation for official services. 
The court, therefore, is without jurisdiction herein. 

Third Defense 

Defendant admits the allegations of Paragraph 3, 5, 6, 7, 
8, 9,10,11,13,14,15,16,17,18, 19, and 20 of the complaint. 
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Defendant is advised that Paragraphs 1, 21, and 22 con¬ 
sist of conclusions of fact and law which he is not required 
to answer. In so far as said paragraphs may contain alle¬ 
gations of fact, they are denied. 

Defendant admits only those averments of Para- 
20 graph 2 to the effect that plaintiff is a citizen of the 
United States and is employed in the United States 
Customs Service. The defendant says that the balance of 
said paragraph consists of a conclusion of law which he is 
not required to answer. In so far as said paragraph may be 
taken to make an averment of fact, defendant denies those 
allegations not specifically admitted and states that the 
plaintiff is an officer of the United States, and in support of 
said denial defendant refers to the averments of fact con¬ 
tained in his Second Defense. Answering Paragraph 4 of 
the complaint, the defendant says that during the period 
mentioned overtime compensation was paid upon the basis 
of a regular day’s pay, but the defendant says that there 
was no formal action of the Secretary of the Treasury fixing 
overtime compensation. And so qualified, the averments of 
Paragraph 4 are admitted. 

Defendant admits the averment of facts contained in 
Paragraph 12 of the complaint but denies the conclusion 
imported by the use of the word “properly” in the first line 
of said paragraph. 

Fourth Defense 

The Court lacks jurisdiction over the subject matter of 
the action. 

Fifth Defense 

The Court lacks jurisdiction over the person of the de¬ 
fendant. 

Sixth Defense 

The Court lacks jurisdiction by reason of the insufficiency 
of the process and of the service of process. 

EDWARD M. CURRAN 
J L L 

United States Attorney. 

JOHN L. LASKEY 
Assistant United States Attorney. 
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23 Motion for Summary Judgment 

Filed July 22 1940 

# # * 

The defendant moves the Court for summary judgment 
on the ground: 

1. The complaint fails to state a claim upon which relief 
can be granted. 

2. The suit is in effect one to recover fees, salary, or com¬ 
pensation for official services of an officer of the United 
States and is, therefore, excluded from the jurisdiction of 
the District Court by the provisions of the Tucker Act. 

EDWARD M CURRAN 

JLL 

United States Attorney. 

JOHN L. LASKEY 
Assistant United States Attorney. 


24 Order Consolidating Causes for Hearing 

Filed September 30 1940 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 6905 
Harry A. Meyer, Plaintiff, 
vs. 

Henry Morgenthau, Jr., Secretary of the Treasury, Harry 
M. Durning, Collector of Customs, New York, United 
Fruit Company, a Corporation, Defendants. 

Civil Action No. 6904 

Joseph F. Callahan, Plaintiff , 

vs. 

United States of America, Defendant. 

On motion of counsel for plaintiffs, and without objection 
of counsel for defendants, it is hereby ordered, adjudged 
and decreed that the above-entitled causes be and they 
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hereby are consolidated for hearing pursuant to the pro¬ 
visions of Rule 42(a) of the Federal Rules of Civil Pro¬ 
cedure. 

ALFRED A. WHEAT, 

Chief Judge 

September 30,1940 

25 Opinion 

Filed October 21 1940 

• * • 

Without passing upon the question whether in any event 
the United States is liable for the plaintiff’s compensation, 
I think that the complaint should be dismissed for the rea¬ 
sons stated in my memorandum opinion in Meyer v. Mor- 
genthau, Jr., et al, Civil Action No. 6905. 

BAILEY, 

J. 


Judgment Dismissing Complaint 

Filed October 24 1940 

• • ♦ 

This cause coming on to be heard at this Term, and there¬ 
upon and in consideration thereof, it is, by the Court, this 
24th day of October, 1940,— 

ADJUDGED, ORDERED and DECREED, That the 
complaint herein be, and the same hereby is, dismissed in 
accordance with the opinion of the Court filed October 21, 
1940. 

JENNINGS BAILEY 
Justice. 


26 Notice of Appeal 

Filed November 8-1940 

* * # 

Notice is hereby given that Joseph F. Callahan, plaintiff 
above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the final judg- 
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nient dismissing the complaint in this action, entered on 
October 24,1940. 

DEAN ACHESON 
W. GRAHAM CLAYTOR, Jr. 

C. A. HORSKY 
Attorneys for Plaintiff . 

November 8, 1940 

Memorcmdum 

November 8-1940. 

Plaintiff’s Bond on appeal $250.00—filed. 

27 Designation of Record 

Filed November 12 1940 
# • * 

The following portions of the record are hereby desig¬ 
nated by the above-mentioned plaintiff-appellant to be in¬ 
cluded in the transcript to be prepared by the Clerk of the 
District Court of the United States for the District of Co¬ 
lumbia for transmission to the Clerk of the United States 
Court of Appeals for the District of Columbia: 

1. Complaint, including all exhibits thereto, filed May 8, 
1940. 

2. Answer, filed July 22,1940. 

3. Motion for summary judgment, filed July 22, 1940. 

4. Order consolidating causes for hearing, filed Septem¬ 
ber 30, 1940. 

5. Opinion sustaining motion to dismiss, filed October 21, 
1940. 

6. Judgment dismissing complaint, entered October 24, 
1940. 

7. Notice of Appeal, filed November 8,1940. 

8. This designation. 

DEAN ACHESON 
W. GRAHAM CLAYTOR, Jr. 

C A HORSKY 
Attorneys for Plaintiff. 

Service of the foregoing Designation acknowledged this 
12th day of November, 1940. 

JOHN L. LASKEY 

W. S. T. 

Attorney for United States 
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28 Counter-Designation of Record 

Filed November 15 1940 

* # * 

In addition to the portions of the record designated by 
the plaintiff-appellant for transmission to the Clerk of the 
United States Court of Appeals for the District of Colum¬ 
bia, the defendant-appellee designates: 

1. All exhibits annexed to the answer filed July 22, 1940. 

EDWARD M. CURRAN 
United States Attorney 

JOHN L. LASKEY 
Assistant United States Attorney. 

Copy of above counter-designation of record mailed to 
Dean Acheson, Esquire, in an envelope bearing Government 
frank and addressed to him at his office in the Union Trust 
Building. Nov. 15,1940 

JOHN L. LASKEY 

29 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 28, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 6904, Civil Action, 
wherein Joseph F. Callahan is Plaintiff and United States 
of America is Defendant, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of December, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7798. Joseph F. Callahan, Ap¬ 
pellant, vs. United States of America. United States Court 
of Appeals for the District of Columbia Filed Dec 16 1940 
Joseph W. Stewart, Clerk. 
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UNITED STATES OF AMERICA, Appellee. 


BRIEF FOR APPELLANT 


OPINION BELOW 

The opinion of Mr. Justice Bailey is unreported. It 
is found in the record at p. 24. 

JURISDICTION 

This is a companion suit to Meyer v. Morgenthau, 
et al., No. 7799, now pending before this Court on ap¬ 
peal from the District Court of the United States for 
the District of Columbia. This Court has jurisdiction 
of the appeal under Title 18, Section 26, District of 
Columbia Code. 

STATUTES AND REGULATIONS INVOLVED 

The provisions of the Tucker Act, as amended, 28 
U. S. C. Sec. 41(20) are set out in full in the Appendix 
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to this brief. Pertinent provisions of other statutes 
and regulations will be found in the Appendix to the 
brief for appellant in the companion case of Meyer v. 
Morgenthau, et al., No. 7799. 

STATEMENT 

The undisputed facts are almost precisely similar 
to those in Meyer v. Morgenthau, et al., No. 7799. They 
may be summarized as follows: 

Appellant w r as, at the time this controversy arose, 
and had been since February 16, 1938, a clerk in the 
Entry Division of the United States Customs Service 
at the Port of New York (R. 1-2, 18). On Sunday, 
January 7,1940, appellant was assigned, together with 
Harry A. Meyer, appellant in No. 7799, to duty in con¬ 
nection with the unlading of the S.S. Jamaica of the 
United Fruit Company (R. 4). Appellant properly filled 
out a “pay voucher” (R. 4-5), and a “statement of serv¬ 
ices rendered” (R. 5), calling for the payment of $4.86 
for one hour and twenty minutes of overtime, based on 
plaintiffs regular “day’s pay” of $9.72 (R. 4), as 
provided in the Customs Overtime Act of February 13, 
1911, ch. 46, 36 Stat. 901, as amended by the Act of 
February 7,1920, ch. 61, 41 Stat. 402, 19 U. S. C. See. 
267 (Appendix in No. 7799, p. 35). The appellee, 
through its officers and agents, refused to pay appellant 
the amount requested, tendering him instead the sum 
of $4.00, calculated on the basis provided in T. D. 49,- 
669, promulgated August 4, 1938 (R. 5). Appellant 
refused this tender (R. 5-6), and brought this suit to 
recover his lawful compensation under the statute. 

The District Court dismissed the complaint (R.24) 
for the reasons stated in the memorandum opinion of 
Mr. Justice Bailey in Meyer v. Morgenthau, No. 7799, 
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without deciding the questions whether the appellee 
is an *'‘employee”, not an “officer’’, of the United 
States within the meaning of the Tucker Act, as 
amended, giving the District Court jurisdiction 
of the action, and whether the customs overtime law 
creates an obligation of the United States. 

POINTS RELIED UPON 

I. The District Court erred in dismissing the com¬ 
plaint herein (R. 24). 

II. The District Court erred in failing to hold that 
T. D. 49,669, which purports to fix overtime compensa¬ 
tion on the basis of a maximum day’s pay of $8, is in¬ 
valid under Section 5 of the Act of February 13, 1911, 
as amended, with respect to an employer whose actual 
daily pay is in excess of that amount. 

III. The District Court erred in failing to hold that 
the overtime compensation prescribed by the Customs 
Overtime Act is an obligation of the United States. 

IV. The District Court erred in failing to hold that 
appellant is an “employee” of the United States within 
the meaning of the Tucker Act, as amended. 

SUMMARY OF ARGUMENT 

On the merits, the instant case involves the same ques¬ 
tion as that presented in No. 7799—whether T. D. 49,669 
is valid. Recovery by appellant in this case, however, 
is resisted by the Government not only upon the merits, 
but also upon the grounds that appellant is an “officer” 
of the United States, and hence disqualified within the 
meaning of the Tucker Act from maintaining suit, and 
upon the further ground that the overtime compensa¬ 
tion is not an obligation of the United States. 
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On the first of these additional grounds, we submit 
that the Government has attempted to make one of the 
criteria of an “officer”—appointment by the President, 
a Court or a Cabinet Officer—into the sole test. Many 
decisions hold that even appointment in this manner 
does not render the appointee an “officer” unless other 
requirements are met. Appellant here is but a clerk, 
and appointed by the Secretary of the Treasury only 
because the Secretary is authorized to appoint all cus¬ 
toms employees. 

On the second ground, we submit that the law is so 
arranged that the United States shall pay extra com¬ 
pensation for overtime service, and reimburse itself 
therefor from the shipper. This is supported by both 
Treasury Department practice, and by a recent deci¬ 
sion of the Court of Claims, Myers v. United States, de¬ 
cided January 6,1941. 



5 


ARGUMENT 

I 

Appellant is an “employee”, not an “officer”, of 

THE UNITED STATES, AND THIS COURT HAS 
JURISDICTION OF THE ACTION 

The Tucker Act, as amended (28 U. S. C. Sec. 41(20) ), 
provides: 

“The district courts shall have original jurisdic¬ 
tion as follows: 

**•*##• 

“Concurrent with the Court of Claims, of all 
claims not exceeding $10,000 founded upon the 
Constitution of the United States or any law of 
Congress * * * in respect to which claims the 
party would be entitled to redress against the 
United States, either in a court of law, equity, or 
admiralty, if the United States were suable * * * 
Nothing in this paragraph shall be construed * * * 
as giving to the district courts jurisdiction of cases 
brought to recover fees, salary, or compensation 
for official services of officers of the United States 
or brought for such purpose by persons claiming 
as such officers or as assignees or legal representa¬ 
tives thereof * * V’ (Italics supplied.) 

It is now well settled that these provisions give the 
district courts jurisdiction of suits to recover salary or 
compensation for official services by employees, but not 
by officers of the United States. Sctdly v. United States, 
193 Fed. 185 (C. C. D. Nev., 1910); Morrison v. United 
States, 40 F. (2d) 286 (S. D. N. Y., 1930); Osicald v. 
United States, 96 F. (2d) 10 (C. C. A. 9, 1938). The 
sole question at issue here, therefore, is whether appel¬ 
lant is properly an “officer” or only an “employee”. 
This distinction between “officers” and “employees” 
is not peculiar to the Tucker Act; it has been drawn by 
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Congress in many other statutes. See, e. g., United 
States v. Germaine, 99 U. S. 508 (1878); United States 
v. Smith, 124 U. S. 525 (1887) ; United States v. Kelly , 
86 F. (2d) 613 (C. C. A. 2,1936). 

The appellee urged below that the appellant is neces¬ 
sarily an “officer” because he was appointed by the 
Secretary of the Treasury pursuant to the statutory 
authority contained in the Act of March 4,1923, ch. 251, 
Sec. 2, 42 Stat. 1453, as amended, 19 U. S. C. Sec. 6. It 
is our contention, however, that this alone is insufficient 
to make him an “officer of the United States”. 

The Constitution, Article 2, Sec. 2, provides that: 

“The Congress may by Law vest the Appoint¬ 
ment of such inferior Officers, as they think proper, 
in the President alone, in the Courts of Law, or in 
the Heads of Departments.” 

The decisions are unanimous that an employee of the 
United States is not an “officer” unless he is appointed, 
pursuant to statutory authority, by the President, a 
Court, or a Cabinet Officer. E. g., United States v. 
Germaine, supra, 99 U. S. 508 (1878); United States v. 
Smith, supra, 124 U. S. 525 (1887). But this is not the 
only requirement. As the Court said in the leading case 
of Sadly v. United States, supra, 193 Fed. 185,187: 

“Congress must also have created the office, un¬ 
less it is one created by the Constitution itself.” 

Furthermore, Congress must in addition have pre¬ 
scribed at least its tenure and duties. As the Supreme 
Court stated in Metcalf cC* Eddy v. Mitchell, 269 U. S. 
514, 520 (1925) : 

“An office is a public station conferred by the 
appointment of government. The term embraces 
the idea of tenure, duration, emolument and duties 
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fixed by law * * *. The term ‘ officer’ is one 

inseparably connected with an office; but there was 
no office * * * to which either of the plaintiffs 
was appointed * * *. There were lacking in 

each instance the essential elements of a public sta¬ 
tion, permanent in character, created by law, whose 
incidents and duties were prescribed by law.” 

A number of decisions have held that an employee 
of the United States was not an “officer”, even though 
appointed by a court or the head of a department, 
unless the other requirements stated above were met. 
In Martin v. United States, 168 Fed. 198 (1909), the 
Circuit Court of Apjjeals for the Eighth Circuit held 
that a clerk in an Indian Commissioner’s office, ap¬ 
pointed in accordance with law with the specific ap¬ 
proval of the Secretary of the Interior, was not an 
“officer” but only an “employee” of the United States. 
The Court said (168 Fed. at 202, 203): 

“One who serves the United States for a salary, 
or for wages, under a contract, is an employe and 
not an officer. The line which separates officers 
from employes is shadowy, and possibly not sus¬ 
ceptible of precise definition, but there are per¬ 
sons who are readily recognized as officers of the 
United States, and others who are easily perceived 
to be employes and not to be officers. The classes 
have certain characteristics which may well be con¬ 
sidered in assigning any person to his proper class. 
Greater importance, dignity, and independence 
mark the position of an officer than that of an 
employe. The clerkship of the defendant was not 
characterized by much more importance, dignity, 
or independence than the positions of the steno¬ 
graphers or the janitors, or the other employes 
about him. He was subject to the orders of the 
chief clerk, as they were; he was liable to summary 
discharge by the commissioner without cause, as 
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they were. The duties of an officer are generally, 
but not always, prescribed by law, but the duties 
of the defendant were not. His duties, like those 
of ordinary employes, were to do whatever the 
chief clerk or the commissioner directed him to do. 
The emoluments of an officer are ordinarily fixed 
by law. The salary of the defendant was not. It 
was named by the commissioner who employed him, 
and his determination was approved by the Secre¬ 
tary of the Interior. 

******* 


“The clerkship of this defendant was never 
established by any law. The authority under which 
his service was secured was not to appoint an 
officer to an office established by act of Congress 
or by regulation of the department, but ‘to employ 
all assistance necessary for the prompt and efficient 
performance ’ of the duties of the commissioners 
(Act June 28, 1898, c. 517, Sec. 20, 30 Stat. 562; 
Act March 3, 1905, c. 1479, 33 Stat. 1060), and, 
when the Secretary of the Interior approved the 
defendant’s employment in common with that of 
the other employes of the commissioner, he labored 
under no misapprehension, and did not undertake 
to create an office for the defendant or to approve 
his appointment to one.” 

The Circuit Court of Appeals for the Second Circuit 
similarly held that a master, appointed pursuant to law 
by a District Court, is not an “officer” of the United 
States because of the nature of his work. United 
States v. Kelly, supra, 86 F. (2d) 613 (1936). To the 
same effect is United States v. Scldierliolz, 137 Fed. 
616 (D. Ark., 1905). 

Of the cases relied upon in the District Court by 
appellee, Oswald v. United States, 96 F. (2d) 10 (1938), 
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is typical. Here the Circuit Court of Appeals for the 
Ninth Circuit ruled that an official court reporter, ap¬ 
pointed by the District Court for Hawaii, was an 
“officer” and not merely an “employee” of the United 
States. The statute involved there not only provided 
that the court should make the appointment, but it 
also specifically created the office and fixed the com¬ 
pensation, and the Rules of Court prescribed in detail 
the duties connected with it. Other decisions holding 
various positions to be “offices” and their incumbents 
“officers” of the United States similarly rely upon 
elements other than the bare fact of appointment by 
the head of the department. 

Appellant is admittedly only a clerk in the Entry 
Division of the Customs Service (R. IS). This position 
is not specifically created by law, and there are no statu¬ 
tory provisions prescribing its duties or its tenure. The 
only reference to it found in the provision authorizing 
the Secretary of the Treasury to appoint all customs 
employees (Act of March 4, 1923, as amended, 19 
U. S. C. Sec. 6) is as follows: 

“The Secretary of the Treasury is authorized and 
directed to appoint deputy collectors, deputy comp¬ 
trollers, deputy surveyors, deputy and assistant ap¬ 
praisers, examiners of merchandise, inspectors and 
such other customs officers, laborers, and other em¬ 
ployees as he shall deem necessary, prescribe their 
designations and, duties when not otherwise defined 
by law, and fix their compensation ” (Italics sui> 
plied.) 

Appellant’s position is thus designated only under 
the general term “other employees”. His specific 
designation and duties are fixed not by law but by ad¬ 
ministrative officers. Even the Regulations describe 
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them only in general terms. Article 1333 of the Cus¬ 
toms Regulations of 1937 provides: 

“Art. 1333. Subordinate employees.—Subordi¬ 
nate employees shall perform such duties as may 
be required by law or regulations and such other 
duties of a ministerial character as mav be assigned 
to them by the collector. When the performance 
of a ministerial duty involves the signing of a docu¬ 
ment other than a mere office report or communica¬ 
tion, the employee performing the duty shall be 
designated in writing for that purpose by the col¬ 
lector and shall sign the collector’s name with his 
own name immediatelv following. When the sign- 
ing of a document requires the exercise of a discre¬ 
tion conferred upon the collector, such document 
shall not be signed by a subordinate employee but 
shall be signed in person by the collector, the as¬ 
sistant collector, a deputy collector, or an employee 
officially acting as such. The same principle should 
be followed with respect to subordinate employees 
of the appraiser, the surveyor, or the comptroller 
at ports having such officers.” 

Appellant is not required to give a bond; his duties 
arc in fact entirely ministerial and do not involve the 
exercise of any discretion conferred upon his superiors, 
as his verified complaint shows (R. 1-2). 1 

Prior to 1923, no statute specifically required the 
Secretary to appoint clerks or other subordinate em¬ 
ployees; historically, they had ahvavs been appointed 
by the collectors of the various ports where they 
worked. See Rev. Stat., sec. 2634. Under this arrange¬ 
ment, it was well settled that they were “employees” 


1 If the appellee really disputes this, which is not entirely clear 
from his answer (see R. 19), his bare denial, unsupported by affi¬ 
davits, is insufficient to raise a genuine issue of fact on a motion 
for a summary judgment. Rule 56, Federal Rules of Civil Procedure. 
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only, not “officers” of the United States. United States 
v. Smith, 124 U. S. 525 (1887). When Congress en¬ 
acted the Act of March 4, 1923, ch. 251, sec. 2, 42 Stat. 
1453,19 U. S. C. See. 6, it concentrated the appointment 
power of all customs officers and employees, regardless 
of rank or station, in the Secretary. The purpose of 
this enactment was simply to provide for simpler and 
more efficient administrative organization; as the House 
Ways and Means Committee stated in its Report on the 
bill (H. R. Rep. No. 1750, 67tli Cong., 4th Sess.): 

“The legislation proposes to permit the Secre¬ 
tary of the Treasury to organize the customs serv¬ 
ice so that it may be conducted upon orderly busi¬ 
ness lines.” 

If the apx^ellce’s contention is correct, every employee 
of the Bureau of Customs including an ordinary 
laborer, is an “officer” of the United States, and every 
position, however menial, is an “office”. The effect of 
the Act of March 4, 1923, will have been to wipe out 
altogether the distinction between officers and em¬ 
ployees. Not only is there no hint of such an intention 
in the law’s legislative history, but the distinction is 
recognized by the terminology of the Act itself between 
“officers” and “employees”. Compare particularly 
19 U. S. C. Sec. 6, applying in terms to both “officers” 
and “employees”, with 19 U. S. C. Secs. 6a, 6b, 6c, and 
6d, providing the ranges within which compensation 
shall be fixed and applying only to “employees”, listed 
as laborers, packers, clerks, guards and inspectors. 

We submit, therefore, that appellant is an “em¬ 
ployee” but not an “officer” of the United States, and 
that the District Court of the United States for the 
District of Columbia had jurisdiction of this action 
under the Tucker Act. 
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II 

This is ax obligation of the united states imposed by 

LAW 

The Customs Overtime Law (19 U. S. C. Sec. 267, 
Appendix, No. 7799, p. 35) provides: 

“The said extra compensation shall be paid by 
the master, owner, agent, or consignee of such ves¬ 
sel or other conveyance whenever such special 
license or permit for immediate lading or unlading 
or for lading or unlading at night or on Sundays or 
holidays shall be granted to the collector of cus- 
toms, who shall pay the same to the several customs 
officers and employees entitled thereto according 
to the rates fixed therefor bv the Secretary of the 
Treasury. Such extra compensation shall be paid 
if such officers or employees have been ordered to 
report for duty and have so reported, whether the 
actual lading, unlading, receiving, delivery, or 
examination takes place or not.” 

Appellee argues that this provision imposes the sole 
liability for overtime compensation upon the shipper 
or ship owner, and that the United States is not liable 
therefor. We believe, however, that the proper inter¬ 
pretation of this section is that the United States is lia¬ 
ble to its employee for the overtime pay fixed by the 
statute, and that all the above-quoted provision does is 
to provide a means whereby the United States may re¬ 
imburse itself for this expense. This construction of 
the law is supported by reason as well as by long-con¬ 
tinued administrative practice and by judicial decision. 

The whole scheme of the overtime pay law is to pro¬ 
vide extra compensation to customs employees for 
overtime work which they are “required”, under the 
terms of the law, to perform. The employee does not 
receive a “fee” for these services from the shipper, 
and he is not given a choice as to whether or not he 
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wishes to do the extra work. He is “required” by the 
Government to perform overtime services, and the stat¬ 
ute contemplates that the Government shall pay him 
for them. His right against the Government is not 
defeated by a provision permitting the Government to 
reimburse itself from the person benefitted by these 
services—the shipper or ship owner. The appellee’s 
argument is in effect that although the Government 
wrongfully refuses to pay plaintiff the sum due him 
under the statute, and wrongfully refuses to take any 
steps to collect this sum from the shipper, it neverthe¬ 
less may not be held liable to him in an action at law. 

The precise question was recently decided contrary 
to the contention of the appellee in the case of Myers v. 
United States, decided January 6, 1941. There the 
Government advanced the same defense as here against 
a demand for extra compensation for overtime services 
on ferrys, tunnels and a bridge. The Court of Claims 
allowed recovery. It stated, in part: 

“These customs officers and employees were em¬ 
ployed by and received their compensation from 
the collector acting for the United States. Under 
the act of March 3, 1917, c. 163, § 1, 39 Stat. 1106, 
they could not receive their pay for services from 
any private source. Customs officials especially 
are forbidden to receive such payment. Revised 
Statutes, $ 1790. Payment had to be made by the 
Government through the collector and the extra 
compensation to the inspectors had to come out of 
the funds of the Government and the Government 
was liable for the extra compensation. The failure 
by the Government to collect from the carrier 
would not relieve it of liability for the extra pay 
for services during the periods under the statute.” 

Moreover, the Treasury Department’s practice 
plainly recognizes that this is an obligation of the 
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United States. Article 1246 of the Customs Regula¬ 
tions of 1937 describes the administrative procedure 
which is followed by the Department in paying and 
collecting for overtime services. This provides: 

“Vouchers, customs Form 4961, covering extra 
compensation for overtime services shall be paid 
from the appropriation ‘Collecting the Revenue 
from Customs’ for the fiscal year in which the 
services were rendered. Collection from the per¬ 
sons in interest in payment for such services shall 
be deposited as a rej)ayment to the appropriation 
from which the extra compensation was paid.” 

Thus in practice the Government pays the employees 
and then reimburses itself. This is exactly what the 
statute intended, and of course it is well settled that 
the practical administrative construction of a law is 
entitled to great 'weight. E.g., Norwegian Nitrogen 
Products Co. v. United States, 288 U. S. 294, 311-315 
(1933); Mints v. Baldwin, 289 U. S. 346, 351 (1933); 
Fox v. Standard Oil Co., 294 U. S. 87, 96 (1935). 

Finally, in several cases arising under the precisely 
similar law applying to immigration employees (8 
U. S. C. Sec. 109a, 109b), the courts have sustained 
actions by the United States in its own name to re¬ 
cover from shippers the overtime compensation pro¬ 
vided by law. Canadian Pac. By. v. United States, 
73 F. (2d) 831 (C. C. A. 9, 1934); United States v. 
Puget Sound Nav. Co., 24 F. Supp. 431 (W. D. Wash., 
1938) ; United States v. Central Vermont By., 16 F. 
Supp. 864 (D. Vt., 1936). If the United States may 
sue to recover these sums in its own name, it would 
seem that it should be liable in turn to the employees 
who perform the services. 

The appellee also urged below that it is not liable 
for overtime compensation at the rate claimed by ap- 
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pellant because “a condition precedent to the fixing of 
such liability is the action of the Secretary in fixing 
the rate” (Memorandum for Defendant, p. 2). Ap¬ 
pellant’s contention on the merits, however, is that this 
portion of the rate is fixed by the statute and that the 
Secretary has no discretion whatever with respect to 
it. If this is so, plainly appellee cannot defeat liability 
by asserting its own wrong in failing to comply with 
the mandate of the law. 


Ill 

T. I). 49,669, PURPORTING TO FIX THE RATE OF OVERTIME 
COMPENSATION UNDER THE LAW, IS INVALID 

Appellant adopts as his argument on the merits the 
argument contained in pages 7 to 30 of the Brief for 
Appellant in the companion case of Meyer v. M or gen¬ 
tium, Jr., et al., No. 7799. In order to conserve space 
and avoid needless repetition, that argument is not 
repeated, but is incorporated by reference herein. 

conclusion 

It is respectfully submitted that the judgment of 
the District Court dismissing the complaint is errone¬ 
ous and should be reversed. 


Charles A. Horsky, 
Counsel for Appellant. 


February, 1941. 
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APPENDIX 

1. Tucker Act of March 3, 1887, c. 359, 24 Stat. 505, as 
amended, 2S U. S. C. sec. 41 (20): 

“(20) Suits against United States. —Twentieth. Concur¬ 
rent with the Court of Claims, of all claims not exceeding 
$10,000 founded upon the Constitution of the United States 
or any law of Congress, or upon any regulation of an execu¬ 
tive department, or upon any contract, express or implied, 
with the Government of the United States, or for damages, 
liquidated or unliquidated, in cases not sounding in tort, in 
respect to which claims the party would be entitled to re¬ 
dress against the United States, either in a court of law, 
equity, or admiralty, if the United States were suable, and 
of all set-offs, counterclaims, claims for damages, whether 
liquidated or unliquidated, or other demands whatsoever on 
the part of the Government of the United States against 
any claimant against the Government in said court; and of 
any suit or proceeding commenced after the passage of the 
Revenue Act of 1921, for the recoverv of anv internal- 
revenue tax alleged to have been erroneously or illegally 
assessed or collected, or of any penalty claimed to have 
been collected without authority or any sum alleged to have 
been excessive or in any manner wrongfully collected under 
the internal-revenue laws even if the claim exceeds $10,000, 
if the collector of internal revenue by whom such tax, pen¬ 
alty, or sum was collected is dead or is not in office as col¬ 
lector of internal revenue at the time such suit or proceed¬ 
ing is commenced. Nothing in this paragraph shall be con¬ 
strued as giving to either the district courts or the Court 
of Claims jurisdiction to hear and determine claims grow¬ 
ing out of the Civil War, and commonly known as ‘war 
claims’, or to hear and determine other claims which had 
been rejected or reported on adversely prior to the 3d day 
of March 18S7 by any court, department, or commission 
authorized to hear and determine the same, or to hear and 
determine claims for pensions; or as giving to the district 
courts jurisdiction of cases brought to recover fees, salary, 
or compensation for official services of officers of the United 
States or brought for such purpose by persons claiming as 
such officers or as assignees or legal representatives thereof; 
but no suit pending on the 27th day of June 1898 shall abate 
or be affected by this provision. No suit against the Gov¬ 
ernment of the United States shall be allowed under this 
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paragraph unless the same shall have been brought within 
six years after the right accrued for which the claim is 
made. The claims of married women, first accrued during 
marriage, of persons under the age of twenty-one years, 
first accrued during minority, and of idiots, lunatics, insane 
persons, and persons beyond the seas at the time the claim 
accrued, entitled to the claim, shall not be barred if the 
suit be brought within three years after the disability has 
ceased; but no other disability than those enumerated shall 
prevent any claim from being barred, nor shall any of the 
said disabilities operate cumulatively. All suits brought 
and tried under the provisions of this paragraph shall be 
tried by the court without a jury.” 


(2685) 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1941 


No. 7798 

Joseph F. Callahan, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE US IT ED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The appellant, a clerk in the Entry Division of the United 
States Customs Service of the Treasury, brings this suit to 
recover from the United States overtime compensation in 
connection with his services in unlading the steamship Ja¬ 
maica. The amount which the appellant seeks to recover is 
the sum of 84.86, and he has refused a tender of 84.00. The 
present controversy arises out of a dispute as to the proper 
construction of the statute authorizing payment for overtime 
services of Customs officers and employees. 

STATUTES AND REGULATIONS RELIED ON 

The statutes relied on by the appellee are the Customs 
Overtime Act of February 13, 1911, c. 46, 5, 36 Stat. 901, 

as amended by the Act of February 7, 1920, c. 61, 41 Stat. 

(i) 
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402, 19 U. S. C. 267; the Act authorizing the appointment of 
deputies and other Customs officers and employees (Act of 
Mar. 4. 1923, c. 251, § 2. 42 Stat. 1453; Act of Jan. 13, 1925, 
c. 76. 43 Stat. 748; Act of May 28, 1926, c. 411, § 1, 44 Stat. 
669; Act of June 17. 1930, c. 497, Title IV, §§ 518, 649, 46 
Stat. 737, 762, 19 U. S. C. 6): the Tucker Act (Mar. 3, 1887, 
c. 359. §§ 1, 2. 24 Stat. 505; June 27, 1898, c. 503, § 1. 30 Stat. 
494; July 1. 1898. c. 546. § 3. 30 Stat. 649; Feb. 26, 1900, c. 25, 
31 Stat. 33; Mar. 3. 1911, c. 231, § 24, par. 20, 36 Stat. 1093; 
Nov. 23. 1921, c. 136. $ 1310 (c), 42 Stat, 311; June 2, 1924, 
c. 234. $ 1025 (c). 43 Stat. 34S; Feb. 24. 1925, c. 309, 43 Stat, 
972, 28 U. S. Code. § 41 (20)). The regulation relied upon is 
T. D. 49669. promulgated August 4. 193S. 

SUMMARY OF ARGUMENT 

The instant case involves the same question of the power 
of the Secretary of the Treasury to fix the rate for overtime 
compensation as the companion case Meyer v. Morgenthau, 
No. 7799. On this point the appellee relies upon the argu¬ 
ment set out in the brief for appellees in said case. The pres¬ 
ent case involves the further point that the appellant is an 
officer of the United States suing to recover fees, salary, or 
compensation for official services from which he is precluded 
by the provisions of the Tucker Act. It is further contended 
by the appellee that the statute relied on, 19 U. S. C. 267, 
creates no liability on the part of the United States. 

ARGUMENT 

I 

The action will not lie, since it is one by an officer of the 

United States to recover compensation for official services 

It appears from the complaint, paragraph 2 (R. 2. 3), from 
the answer, the second defense (R. IS), and from Exhibits A 
and B to the answer (R. 21, 22) that the appellant at the 
time he rendered the services for which he here seeks to re¬ 
cover compensation was a clerk in the Entry Division of the 
United States Customs Service of the Treasury Department. 
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He was appointed under the provisions of 19 U. S. C. 6 which 
provides: 

The Secretary of the Treasury is authorized and 
directed to appoint deputy collectors, deputy comptrol¬ 
lers, deputy surveyors, and deputy and assistant ap¬ 
praisers, examiners of merchandise, inspectors, and 
such other customs officers, laborers, and other em¬ 
ployees as he shall deem necessary, prescribe their 
designations and duties when not otherwise defined by 
law, and fix their compensation. 

He is, therefore, an officer of the United States and is barred 
by the provisions of the Tucker Act from maintaining this 
suit, since it is obviously a suit to recover fees, salary, or com¬ 
pensation for official services. 

This court has held in the case of Hoeppel v. United, States , 
66 App. D. C. 71, 85 F. (2d) 237 that a person is an officer of 
the United States if he has been appointed in any of the 
modes prescribed in Article II, Sec. 2, Clause 2, of the Consti¬ 
tution of the United States. One of the modes there pre¬ 
scribed is that such person be appointed by the head of the 
Department. The court, at page 75 of the opinion, said: 

We think it is well settled that a person in the service 
of the United States, who has been appointed in any 
of the modes prescribed in article 2, § 2, cl. 2 of the 
Constitution, is an officer of the United States, and, 
conversely, that any person in the service of the 
United States who has not been so appointed is not, 
strictly speaking, an officer of the United States. (Cita¬ 
tions.) Congress provided that the Corps of Cadets of 
the United States Military Academy “shall be ap¬ 
pointed by the President.” We are therefore clearly 
of the opinion that a member of the cadet corps is an 
officer of the United States, a member of that class 
described as “inferior officers” by the Constitution, and 
that his office comes within the purview of section 150, 
tit. 18, U. S. C. (18 U. S. C. A. § 150). 
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Other decisions to the same effect are: 

Waddle v. Hughes, 260 Ky. 269, 84 S. W. (2d) 75. In this 
case it was held that a United States mail carrier was an 
officer of the United States. 

Baskins v. United States (E. D. S. C.), 32 F. Supp. 518. 
Here it was held that a penal and correction guard appointed 
by the Attorney General and employed at federal institutions 
w*as an officer of the United States. 

Foshay v. United States (D. C. N. Y. 1931), 54 F. (2d) 668. 
A Post Office clerk who took oath and gave bond was held to 
be an officer of the United States. 

Woodford v. United States, 77 F. (2d) S61 (C. C. A. 8). An 
officer of the National Guard appointed by the Governor and 
designated by the Secretary of War to act as Disbursing Of¬ 
ficer held to be an officer of the United States. 

Oswald v. United States, 96 F. (2d) 10 (C. C. A. 9). The 
reporter for the Federal District Court of the United States 
for the Territory of Hawaii appointed by the court held to 
be an officer of the United States. 

Brown v. Zerbst, 99 F. (2d) 745 (C. C. A. 5). An investi¬ 
gator of the Alcohol Tax Unit held to be an officer of the 
United States. 

II 

The statute creates no liability on the part of the United 

States 

The statute on which appellant bases his right to recover, 
19 U. S. C. 267, provides in part: 

The said extra compensation shall be paid by the mas¬ 
ter, owner, agent, or consignee of such vessel * * * 
to the Collector of Customs, who shall pay the same to 
the several Customs officers and employees entitled 
thereto according to the rates fixed therefor by the 
Secretary of the Treasury. 

It is clear from the terms of this statute that there is no 
liability created or intended to be created on the part of the 
United States for the payment of the overtime compensation 
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provided for by the statute. No departmental practice can 
impose a liability on the United States not provided for by 
statute. 

CONCLUSION 

The statute authorizing the payment of overtime compen¬ 
sation authorizes the Secretary of the Treasury to fix the rate 
of such overtime compensation at any reasonable amount 
under the circumstances. The Secretary of the Treasury 
having fixed a reasonable amount, the appellant is not en¬ 
titled to sue for a greater amount. The appellant is an of¬ 
ficer of the United States suing for compensation for official 
services contrary to the provisions of the Tucker Act. In 
any event there is no liability on the part of the United 
States. The action of the lower court dismissing the com¬ 
plaint should be affirmed. 

Edward M. Curran, 

United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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